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KALEIDOSCOPE Television (KTV) .. a natlonalteleva.ion network that transmits
programming 24 hours a day, 7 days a week and is targeted to the Deaf, hard of hearing,
and disability communities as weH as thoM with major health concerns. All
programming, advertl......nts. Intomerc"". public MrVIce announcements, promos,
billboards, bumpers. wraparounds and other related intllrstitial material are 100% open
captioned without need for a decoder and i. currentfy seen in 18 million households
nationally and intemlltionally.

•

KALEIDOSCOPE respectfully adva.e. the Fede.... Communications Commi..ion to amend
all references to captioning in thl. rutemaldng u "captioning" rather than "closed
captioning" to allow broader methodology to be used in Older to achieve maximum
results in the goal. of full acce.sibility.

NOTE: For clarity, passages of the FCC'. proposed rulemaldng have been edited along
with KALEIDOSCOPE'. comments to particular aection. where comments were
requested. FCC'. wording I. in PLAIN text while KALEIDOSCOPE's comments are in
BOLD.

A. RESPONSIBIUTY FOR CAPTIONING

28. , We propose that the responsIbiUty for oompliance with our cWsed captioning
requirements should be placed on video programming providers, which we define as au entities
who provide video programming dinlcUy to a customer's home, regardlesl of the distribution
technologies employed by such entities. We believe that the programming providers are in the
best position to ensure that the programming they·dlstribuIe is closed captioned because of their
role in the purchasing of programming from producers. For example, a provider can refuse to
purchase programming that is not closed captioned. We also believe that the direct link between
consumers and their video providers is an important consideration for ensuring compUanoe with
our rules. We seek comment on this view.

"Provide,." will be 18served to programmers or
networks which produce and/or acquire
programming to air on their ...pective

networked service•• Further definition i. required
O..i-l~

No.• of ~ies rec'd. ~
UstABCOE
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to dJstlngul.... the difference betwMn networkslprogl'8llllMI'S
and th. Cable operators or such related "video signal facilitators..

that carry the programmers' "neups.

NetworkalProgrammers win be Instrumental In
ensuring compliance by accepting captioned programs and

rejecting uncaptloned programs, whethef acqulnad or produced In-house,
In the same fuhlon as their

nonnal technical standards and practices compliance mechanIsma
prior to airing the programs through their "video signal

facilitators.· Thentfore, the networkaIprograrnmers
aN Initially responsible for assuring their

programming lineups ... captioned
prior to puslng their signal through the

video signal facilitator. This Is the moat emcient .
way of handling compliance as the video

signal facUJtators may not be able to contact
the producers directly responsible for a

particular program carried by the programmer.

29. We note that the language of Section 713 refers to "program providers and
owners- and may have been intended to provide the Commission with jurisdidion 0'1« other
parties in the production 8nd distribution chain. We believe that a number of parties could be the
program owner, including the producer, copyright holder, syndicator or distributor, and request
comment on determining who Is the owner of 8 program. We seek comment on the feasibility of
having program owners and providers share responsibility for compliance obligations with our
closed captioning rules.

An infonnatioR4haring mechanism (Le. captioning source databaM)
could be created for Industry use In order to

track down captioned versions of programs to avoid redoing the captions.
The sharing of a caption master among the industry would be the moat .metent and

coat effective method.

30. Although we propose placing compUance obUgations on vJdeo prggrammInQ
providers. we recognize that, from a practical standpoint, captioning at the production stage is
often the most efficient manner to include closed captioning with video programming. Thus. we
anticipate that our rules will result in video programming providers incorporating such
requirements into their contracts with video produC8fS and owners, regardless of which party has
the obligation to comply with our rules. We seek comment on this view and Its effec:t on the
implementation of closed captioning requirements.

Hiaforically,KTV has been voluntary In captioning uncaptloned acquired
product. Sometimes the outside producer is willing to caption and

sometimes they are not. KTV's in-house
polley is that aU programs, both In-house and acquired,

are captioned prior to airing. This has bNft KALEIDOSCOPE's
general policy since Its Inception.

Captioning at the production stage is moat efficient and distribution to
the industry is done at minimal coat.

Delivery requirement: If material comes in uncaptioned and there is no time to
caption It, deliverer could realtime caption the product and charge the
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producer for services provldeclln-house by deUverw. Off.......
captioning Is alao an option If theAt Is sufficient turnaround time If

deliverer were to perform the service In.....ou.. (i.e. KALEIDOSCOPE's
captioning polley).

B. OBUGATIONS AS TO NON-EXEMPT PROGRAMMING-
TRANSITION RULES FOR NEW PROGRAMMING

41. We propose a transition schedule of eight years that wiU phue in captioning of
au ROIHX8IT1p( new programming by requiring an addJUonaI 25'" every two y881S. In other
words, at the end of two years after the effective date of our rules, 25CJCt of non-exempt new
programming must be closed captioned; 50% after the end of four years; 75IM. after the end of
six years; and 100'" at the end of eight years. Alternatively, we seek comment on whether the
phase in schedule be completed over a ten year period, with 25CJCt after three yeaIS,-SOIM. after
ftve years, 75'" after seven years, and 100% after ten ye8lS.

This allows timing for bUdgetary pAtparation to pure.....
captioning equipment or to allocate funds for contracting captIon1ng

vendors. 25% for the fim two years may be considerably aubatlAtlm for smaller
..rvices .. theAt would be .... time for them to allocate funds. TbIM y.....,
alternatively, gives them moAt time to "CUAt grants anellor sponsorships If

it is needed to help defray coati. Additionally, thnNt yea.. allows
for growth of moAt captioning vendors in the industry to help til in the
expected demand. WIthout this time allowance for a cushion, the.. may

not be enough vendors or avallab"
captioning staff to do all the work.

42. These·proposals wiU provide program providers, owners. and producers
significant dJscretJon regarding what wiD be captioned to meet the requJrements and how to use
the funding available for captioning. We believe this approach Is pntferable to one in which the
Commission specifies precisely what types of programming needs to be captioned by when.
Providers have access to Infoonatlon, such as advertising revenues or captioning sponaorshlps
available for specltic programs or programming day parts, that may Influence the choice of what
programming gets captioned first. Further, program providers are the most csnet link to the
consumer and are In a better position than the Commission to detennine what should be
captioned first. We request comment on this proposaJ.

Conaider programs that aft'ect the well-being of
consumers to be captioned fim and foremost. Such eumples would be
emergency news reports, earthquakeltornadOlhurric:ane warnings, etc.

anything that will have llfe/death/dl.abllng ruuIta. this would be In
the same principle as 911 TTY acee...

43. With respect to MVPDs, we propose to apply the percentages of programming
that must be captioned on a system-wide basis. Under this approach, tor example, • cable
operator would be required to transmit a total of 25CJCt of III the new, non-exempl programming
on itt cable system with closed captions by the end of the first benchmart perk)d. We beaeve
that this would make possible a more rational, martel driven IIIocation of captioning r&SOUR:8S
during the transition process. We note, however, that under this approach, I cable operator, for
example, could choose to transmit one particular cable network completely oaptJoned, while
transmming three otheIs with no captioning. Also, it might be possible that a cable system could
meet itt obligation -"y by passing through the captioned programs of the bro8dcast atations it
eames. We seek comment on these and other effects of this proposal, and request comment on
whether the effects may differ among the various MVPDs.
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zn. ptI' cha;"". not "'FIItIm should be the method of ..............
The.. could be an Imbalance between broadcast and sable system entities • the

cable system would get by by transmitting c:eltain channels that
have exceeded their 25% ..qul..ment and leave the ..at of the cable system's

channeloneringsuncaptioned.

44. Altematlvely, we seek comment on whether the percentagea of progrlIfIVning
that must be captioned should apply to each program service or channel transmitted by an
MVPD. Further, we seek comment on whether, If a broadcast station Is retransmIted by an
MVPD, compliance with our rules should be the responsibility of the MVPD offering the S8fV1ce
directly to the subscriber or the broadcast station programming the channel? we seek comment
on similar situations where responsibility for compliance with our proposed cIoMd captioning
requirements may rest with more than one video programming provider. We also ask that
commenters address the manner In which such obligations should be shared by various
providers.

MVPD agntemenla with progl'8ll'lming urvIses should
include in their rwtransmluion consent ........nta that the progI'MIIDtN'

.sau..s that the minimum requl..d percentage of captioned programming
his been met. If it his not been met. tben the MVPD could then ill turn

caption the signal that Is passed through with their own captioning
..sources or contract a vendor to do the work and bill the prog..........

for ..rvicea rwnderwd. It would be the ...... principle u the trave..'" option
of eltherfUlli'tg up the ga. tank befo.. dropping off. car ..mal at
the rental place or be SUbject to paying a higher price per gallon

upon check In.

45. We seek comment on whether the detei11'1lnatlon that a peR:entage NQuk8ment
has been met should be based on the amount of programming with captioning that bas been
shown over a month, or whether it should be based on a week or some other period of time. We
recognize that there might be legitimate reasons why certain weeks might have less captioned
programming than others. We seek comment on what the period of time should be if we apply
the percentages on a system-wide basis, and what It should be If we apply the percentages on a
per channel basis.

Petcentages should be calculated on a p!( chlonel basis
on a 24:boyrldU basis rather than weekly or monthly. If it W8I8

applied over a WHklV or monthly basis, then it would become more
spollldlc Uka the cUmlnt state of captiOned television Is today.

Applving It on a system-wide bas": Refer to comment on item a.

47. Further, to the extent that programming deUvenKt to program providers Is closed
captioned, and the provider does not edit the programming, we propose to require that the
provider must transmit the programming with captions, reg&IdIess of whether the provider has
already met any percentage requirement. Recognizing that program providers may edit
preNCOIded captioned programming. and that. therefore, the captioning would likely need to be
reformatted, we seek comment on the costs of such refonnattlng and on whether we shoWd also
require that such programming be shown with captions.

Aside from costs, refonnattlng Is a quality control lAue.
Measurws need to be addrwssed so that editol'llenglneefS aN

familiar with the reformatting concept u many captioned tranamiuiona
go unmonitorwd. Currently, refonnatting Is a costly Issue u
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the pro,rammer would have to nttum the captioned
master back to tile captIonlno vendor for I'8fOmUIttinO. Ho1Mtver, ....

is new technology now av...... that wID .11minate the need f«
NtumIng the captioned muter bIdl to the
veRdor .. the editors would be able to do

the ntformatting in-house, thus reducing rwformatting
costa dramltlcaIIy. It II anticipated that wilen the
captioning IV'" go Into eIfect, prog.......will

have devetoped technical to 1ICC0IRpn.b monnatllng
In-hou.. when time com their product and

.Iiminating these expen... other than the initial hardwa... purchase.

48. We recognize that as distribution technologies incI'8asingly qonvert to digital
transmissions, there may be altemative means that become availabJe for captioning
programming. For example, It Is possible that In the future technology may become avaH8ble
that captions programming through the nlcelver rather than naqulring the transmission of closed
captions. We seek comment on whether and if so, how, our captioning rules shouJd be designed
to take Into account the technologlcat changes that may take place as a rauIt of digital
conversion and on what steps we should take to ensure that our captioning rules do not impede
the development of such new technologies.

Future technology .uch as Inten:utlna, web TV, and
,.Iated computer-based transm.slona need to be taken·into account for thM

rutemaldng..
For example, AFI". VDOUve Is now showing moviu on the Internet

and they have no plans to include them with captions.
Regulllllons need to cover thue types of technologies.

It is better to have the atandanIa and uJations set at the design level
(universal design concept) to acceas _ It Is maN

cost etJectIve than .xpenslve '"fix••".

49. We alSo nOte that some programming services use multiplexing 10 offer .veral
programs at the same time. This practice may become more commonplace as tJ:Iere is
increasing use of digital compression technology. We seek comment on how to determine
dosed captioning requirements for programming services offering multiple programs
simultaneously. We also seek comment on any other situations, be they due to technological
advances or othelWise, where compliance with our closed captioning requirements as proposed
would be unworkable.

R.gard.... of distribution technology or method, ttaey need to
be captioned. M part of technical atandards, captioning would be

applied to the master tapa which would be the source of the multiple
feeds. In tenns of percentages. it should be done per feed rather than

the overall programming servlc. (In same lin. of thought _ cable
.ystems).

NOTE: Standardization of MPEG equipment Is dO pending by SMPTE
to ensure Une 21 signals are passed intact during comp.....ion.

C. OBUGAnONS AS TO NON-EXEMPT PROGRAMMING
TRANSlnON RULES FOR UBRARY PROGRAMMING

58. We believe It inappropriate to mandate captioning of nearly au IibraIy
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programming. First, based on the volume of existing uncaptioned programming, IUCh a
requirement could place a significant buRien on the owners and providers of library programI
crated prior to closed captioning AlQuirements. Further, rather thaA captioning their IitnIy
programming, providers might elect to remove older, uncaptioned programming from their
scheduled offerings rather than captioning such programs, thus reducing the amount and variety
of programming options available to au viewers. We seek comment on whether the rules shoukt
require that a percentage of libr8Iy programming (e.g., 7S") ultimately be captioned. We seek
comment on what deadline should apply to captioning of Ubrary programming and what the
relevant time frames for the transition period should be. W. seek comment on any criteria that
could be considered for establishing phase in schedules, noting that we do not believe
immediate or near tenn captioning of library programming Is appropriate.

SG. Some comment... assert that captioning of previously pubIiIhed programming
Is Increasing and thus it may be unneceuary to require completion of closed CIIPUOMd video
Ubraries by a date certain. Commenters who support this approach should indicate how the
Commission would ensure that video programming provide.. or owners wmaximize the
accessibility" of previously published programming, IS required by section 713(b)(2).

The percentages of library programming to be applied
should be basad on what Is actually scheduled on the air. ,In other

words, when a network attempts to meet a certain percentage (e.g. 2114)
over a 24-hour scheduled period, that percentage can Include a mix of

both new (minimum 25%) and library programming. So, the phasHn period for
captioning library programming should be the .... as the propoaed

phase-ln period as new programming••• as long as the library
programming Is actually being incorporated as part of an on-golng
program schedule. If the library programs are not being airact, than

that would place them In a different category of ragulatlon. The
regulation of these programs would be such that It would be consldantd
"archive" if no plans to air them are made, so therefore are exempt frORl

the captioning regulations.

The focus on the percentages should be for the prognun schedu....
rather than the type of programs (newnibrary). KALEIDOSCOPE .. 100%

captioned, regardle•• if they are new or library programs.

80. For some of the older programs Included in these libraries, there may not be a
single entity that holds title to or controls the program (e.g., prognImming for which the copyright
has lapsed or which has otherwise been placed in the public domain). Each entity that owns 8

copy of the program might be responsible for haVing its copy captioned, which woukt be
economicaUy inefficient. We expect that the market will address any such inefficient outcomes;
for example, video provide.. or owners may elect to wait untO another provider or owner has
captioned a copy of the program, which coukf then be duplicated for others.' rather than requiring
each owner or provider to secure captioning of its own copy. Alternatively, several parties
owning copies of the programming could arrange to caption the programming for theW use and
that of others. We seek comment as to whether our expectations regarding market iRftuences
&resound.

Consider establishing a '"captioning Consortium'"
which would have the purpose of maintaining a database of whent

captioned copies exist so they can be shared with other programmers.
Another purpose for the Consortium would be to have all programmers pool

their monies to caption a particular program to be shared by all. This would be the most
economically efficient method of making captioned programs available. Once

6
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captioned by the pool, only dubbing Mel ....pplng cbIrg.. would be IncumMI
for all u..rs In the industry.

61. As with the proposal for mandatory captioning of new programming, we .. tMt
comment... explain in delaY why any of the proposals for maximizing captioning of Iibnuy
programming are infeasible and offer specific altematives. We also seek comment on any
criteria that could be considered for establishing phase in schedules and the relevant time
frames for the transition periods.

Refer to Item .1 comments. Focus on percentage of
schedule that is captioned rather than type of product (newnibrary).

62. We note that under these requtremen&s it Is Il8C8SS8IY to know when a program
was first exhibited or published in order to detennine whether it may be shown without cIoIed
captioning. We seek comment on whether sufficient information regarding when a program was
first published or exhibited is readily available.

The program source theordcally should have NCords
of the ftIst airing to provide to the progranunei' upon .-quat, ..peelally If It becomu

HCond-run material. All for first-run material, the program source typically should
have such NCordL Allin all, It takes good NCordkMping. Records,
however, may be unavailable for certain Ubrary programming. In this

case, estimations would need to be snowed.

D. Exemption. of C...... of Programming and Providers IaHcI on
Economic Burden

71. We seek to establish a general classificatlon or a number of general
classifications of programming for which captioning would be economically buIdeMome. we
note, however, that there are many variables that affect the costs and benefits Nlevll1llo closed
captioning, and, thus we request detailed comments regarding the appropriate daII exemptions
that would be consistent with the statutory mandate to make video programming fully acceuible
to individuals with hearing disabilities. In particular we seek comment on whether a definition of
economic burden should be based on factOfS such as relative malbt size, deg.... of distribution,
audience ratings or share, relative programming budgets or revenue base, lack of repeat value,
or a combination of factors.

Of the following factors listed, only RELATIVE
PROGRAMMING BUDGETS would be eligible for exemption rules.

• Relative Market Size
• Degnte of Distribution
• Audience RatIng. or S.....
• Relative Programming Budgets
• Revenue Base
• Lack of Repeat Value
• Combination of Factors

Program budgeD aN considered controllable at s mlmlmum level
regardle.s of the other factors. If captioning weN to NPNsent men

than ten (10) pe~ent of the total budget, it may be ec0n0micaliy
burdensome. In the factor of Nvenue baH • pertaining to the program budget,

revenue is what make. the program pouJble.
Mont revenue simply mean. the luxury of a higher program
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budget. Low ,.venue would possibly lead to the cancellation of the prog.....
as a whole, thus making captioning costa an IInIevant JIIW.

So, the revenue factor should not be uHd to determine exemption.

72. Foreign language programming: We ask whether GW' general exempIIon IhouId
cover foreign language programming. To what extent II the captioning of IUch progI8fRIRing
feasible? For example, are there caption81's that are fluent In aU other languages? Do fofwign
language programmers generally tend to have small production budgets and/or provide
programming that is viewed by • limited audience? We note that, as is explaiMd above,
existing technology in television receivers Is only capable of decoding L.atin-baMd alphabets and
symboJS. To require non-LatJn-based alphabets (e.g., Arabic, Hetnw, Japanese) to be
captioned Is likely to require costly technicsl upgrades that may be burdensome. If at .. pouibIe,
to implement. AccortSingly, we believe that, at. minimum, an exemption is appropriate for
programming that is in languages which are not written using • Latift..bas8d alphabet. We
request comment on this proposed exemption and whether this exemption should be extended to
all foreign language programming, regardless of the type of charaders used to expresa that
language in writing.

The only exceptions of fOlWlgn pt'OIrIIRIIIlng ... tho..
that are dubbed In English without subtitles, which would need to be either do..d

captioned or subtitled. If the programs ... 1ft their own IONign
langua.., then c:loMcl captions would be n8ed to be added.

This would be for foreign programming with forwian captions (e.g. Spanish) that use
currently available Latln-baHd characters. For nen-Latin based characters,

such programming would be exempt until American technology hU
provided the means to achieve this on a wt.spnNId basis. The benefitS

of providing the captions to minority groups would be for literacy enhancement and thus
should not be 100% exempt.

Another Inue ofconc:am ia PIOD......lng that ia ecquired .ve...... TM American
programmer acquiring the program may not be able to apply FCC c:aptIoning reguldona

to the foreign program source which would force the American programmer to absorb the
captioning coati If it is not specifically barred in the contract.

73. Programming that is primarily textual In nature. We further·propose to
encompass video programming that Is primarily textual within the general exemptions from our
requirements for closed captioning. Such programming would include channels dedated to on
screen program schedules or guides, stock tickers and bulletin boards. and could also irlcIude
selected programs offered by other programming services. We believe that a Allquintment for
captioning this type of programming is unnecessary because Infonnation Is already provided
visually, with little or no relevant audio track. We seek comment OR whether the textual
infonnatlon currently proVided by such programming is sufficient to ensure accessibility to
persons with hearing disabilities. We also ask commenters to consider what, if any, definition of
primarily textual video programming is needed for our rules.

Generally, textual channels have all the Infonnatlon
on the .c....n and captioning is not needed. However, thent is one example of an

exception to this generalization. PREVUE Channel. whlc:h has program
liltings for the cable system, sometimes runs c:ommerciala or promos

that have spoken audio tracks on the top half of the ICI'MR and ...
usually not captioned. Technically, becau.. the video Is squeezed with

a DVE, the line 21 Information Is most likely to be erased even if the
comma"'" was captioned initially. Measu.... would have to be

undertaken to preserve the line 21 data If such product would need to
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be captioned on the. a.nl..xtuat channell........... of 8UCh c:aptIona In IhIa cue
could be problematic and NCfeaIgn of the graphical presentation

m.y be needed so textuallnfonnatlon I. not covered up by the captJoM.

74. cable access progl'8mming. PEG 8CCISIchannel programming typically
operates on a relatively small production budget. Therefo.... impoIing a captk)Alng requAment
may place an economic burden on the producers of such programming. However, we believe
that some PEG programming is of a high public interest value because it may present important
governmental, educational and community Information. Wa request comment on whether PEG
access programming should be encompassed by our general exemptions. We also seek
comment on whether there 81'8 certain types of PEG acceD programming for which we IhouId
require captioning. If so, how should we distinguish between PEG access programming that
should be encompassed by our general exemptions and that which should not be exempt?

For producers with ....... production budgets, refer
to comments on Item 71. Such progl'llllmina should be brokeA out in two

main categories, one being governmental/public and the other private.
Private parties that produce programming for .Irlng on cable pUblic

acce.. chan..... would have to prove that captioning exCMda 10% of
their production budget to be exempt, otherwiM they would ....d to be
In compliance. As for governmental/public programming, the principle
of "citizens' rlgbt to know" i. at I..ue heN. Lib the American. With
Disabilitle. Act provi.lon that all federally-fuacled PSAs need to be
captioned, this concept should also be applicable to governmental
programs such u live city hall meeting•• Cunwntly, some .... being

mad. accessible tIu'ough the use of ••Ign language InterpNter inside
a wipe etftK:t done on the IWItcher. Th.. I. accesalble only to the

sign language u.lng community and hard of hurtng people who do not
know .Ign languag..... denied .cc•••• Therefore, Captioning would

reach that section of the population at the expense of the government
organization making the program possible. The local cable .yltem may

donate their air time, production servicel, .nd possibly the
captlonlngllrvlces to the gove ntaI organization.

In this respect. the cable company i Iy the "facilitator" and
the government organization holding the city haD

meeting would be the "infonnation ge...rator" and the initial producer
of the .vent. With this in mind, the "Infonnation gen.rator" Is

responslbl.for compliance In .n.urlng captioning so the "citizens' rlgbt
to know" privilege is granted to the public.

In tenn, of the city govemmenr. ability to pay for .uch captioning
..rvlces, a case in point I. the city of Fremont. eautomla. captioning of CIty
Council and School Board meeting.... paid for by the cltizlM by charging
.ach one $.07 • month to their cable bill•• The cable company give. these

funds back to the city which then In tum uses It to pay their
captioning .xpen.... Thi. could be a mod.1 for governmental organizations

to follow wh.n , ..king .uch funding.

7S. We do not believe, however, that leased access chennels should be
encompassed by our general exemptions from captioning requirements. We do not believe that
captioning requirements for leased access channels would be economicaUy bwdensome, as It
might be for PEG access channels, since these channels are Int.nc:Ied to SlIVa as CCN1lI118roIaI
outlets for programming. To some extent, commercial leased access channels are expected to
be used by nationally-distributed programming networks. We tentatively conclude that closed
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captioning would not be economically buIUensome on IeaIed acel.1 programmiQQ • I cIaIa,
although there may be ciroumstances where exemptions under section 713(d)(3), the undue
burden standard, might apply. We request comment on this tentative conclusion.

For IuHcIICC... prog.........., .xemptlon would be
based on the ctptIonlng exceeding 1K of the production budget

previously mentioned in the Item 71 comments. Such prog.........,. will
need to be in compliance prior ,ubmlalon to the video signal facilitator

(i••• cable operator).

78. InstrucUonaI Programming. Locauy produced and distributed iRstIUctIonII
programming typically operates on I relatively small producUon budget. Thus, I captioning
requirement may be economically burdensome to the program's providers or 0WMf'8 and might
result In the loss of such programming. We are concerned, however, that such an exemption
might deprive persons with hearing disabilities of access to important edUCltional programming.
We seek comment on whether such programming should be encompassed by our g8ft8I1II
exemptions. We also request comment on whether there are alternatives to an exemption for
this class of programming that would allow it to be closed captioned without imposing signific8nt
economic burdens that would result In a loss of certain programs. With respect to Il8&ionaUy
distributed instrudlonal programming, we note at least some of this programming may be
prerecorded and have repeated showings. Should such programming be enoornpassed by our
exemptions from closed captioning requirements?

The 10" standlrd could be .,plied to this type of
progrwnmlng. However, th d to this type of

programming being addreued in the uthorization efforts of the
Individuals with Disabilities Education Act (IDEA) which is penc:ling

.pproval by Congress (H.R. I and 8.1482). Moreover,
there Is the issue of the Department of Education', funding of captioning

educational programming which win have an effect on captioning
instructional programming .s • whole. The FCC ....ould have foresight

and look Into how this may possibly overlap with
this proposed rul.making und.r the Telecommunications Act.

77. Advertising. There are several types of advertising induding national andlocaJ
short foon advertising (i.e., trlditional commercials) and local and Rational long fonn 8dveftising
(e.g., infomercials). We seek comment on whether aD advertising or certaill types of acwertlsing
should be encompassed by our general exemptions. We seek comment on whether I
requirement to close caption commercials would impose an economic burden retatlYe to the
typicat production budgets for such commercials, and the typical revenues the commercials
generate. Could captioning costs be offset by the revenues produced by the commercials?
Alternatively, would a captioning requirement significantly raise the cost of certain advertJling,
especially local advertising that reaches small audiences which Is cunently inexpensive, and
prevent some entities from advertising? We note that there is likely to be • marketplace
Incentive for advertisers to caption their commercials to attract consumers with hearing
disabilities and seek comment on this assumption. We observe that many national advertisers
have already recognized the benefits of captioning their commercials. We further believe that
theN wlU be a greater incentive for advertisers to caption their commerciall once a significant
amount of programming is captioned, as uncaptioned cornmerciaas will seem inconsiIl8nt with
surrounding captioned programming for the Individuals with hearing disabilities who .. attraded
to the programming because of Its accessibility. We also note that In some advertising a portion
of the Infonnation is provided textually or graphically and may serve as an alternative dosed
captioning.

10
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AgaIn. the 1ftltandud·weuId be appllable ....
Natlona.......lng uauaIIy hal very ...... produc:tlon budgets_

would not be In any way ecollOllllt3lly burdHsome. In ... cue of aoc.I
advertl"ng. captioning charIM III than 1ft of the produc:tlon

budget would be ............ If It that, ......ptIon would be
petitioned. For 1nItanCe, some locaI.dvel'tlMrs pay $1000 for

production of. :30 spot. captioning would have to be no mo.. than
$100 to stay within the 10% Itandard. If It weN mo.. than that, it

would be • financial burden.
C.ptloning rate flulbIIty .hould be co...kIa.... for thUe

types of entitiu to help pNvent economic burden.
In the cue of Infomerc..... It Is • atandard poDcy at

KALEIDOSCOPE 1V that aI.,nfomerclal advertise,. need to caption their
prog....... in order to .dvertl.. on KALEIDOSCOPE. If an infomercial

comes In uncaptloned. then KALEIDOSCOPE would perfona the captioning
urvices and charge.the client accordingly. The ala of Infomerdal
budgets .... substantial .nd If ... 1OY. standard were applied, they

would not qualify for exemption in molt case••

78. Home shopping programming. We In aware that borne shopping ohanneIa we
similar In some ways to commercials in that they are Intended to sell produe:ts and present a
portion of the information provided to consumers in textual form. However, we do nGt bllieve
that all of the descriptive material and 'nlonnaDon provided by home shopping program hosts is
currently available in textual fann on the television screen. Thus, we do noI propose to Include
home shopping programming in the cllSSes of programming exempt fR)l'R our~
requirements. We seek comment on this tentative conclusion.C~ who COAleAd INIt
this requirement is not feasible or would pose an economic bun:len on the proyideIs or QWI18I5 of
such programming are requested to provide specific support for their contentions, including
relevant cost data.

For the 1MJ0r shopping networks. till.............
would .....rally not be economically burdensome.

For the smaller one. with yearly revenue of Ie.. than $11 million,
it may pose to be an economic burden

•• they would fall in the category of -small bUll........•• At lllue
are two technical considal'ation.: Av bility of real-time captione,.

on • 24-b0ur/day live buIa and gn of tile graphical
p.....ntation of the network'••creen to allow for captioning .pac:a. In

the case of KALEIDOSCOPE'. past Involvement with live home shopping,
the graphics we.. adJUlteclIO

that the captioning would not cover up the textual graphlcl (e.g.
price•• product name•• phone numbers, etc.). consideration need. to be

made for .uch de.ign ...qulrementslf home .hopping were to be
captioned. This type of de.ign would be con.ider8d to be ·universal delign"

by keeping people with disabilities in mind at the manufacturing/product
design stage, rather than "fixing-It later.

78. Interstitials and promotional advertisements. FRHn the information we have
gathered, we conclude that most Interstitials and promotional advertisements provide their
principal information In textual form. Thus, given the number of such announcementl and the
short time period in which they are produced, we tentatively conclude that the bufdeft of requiring
captioning of Interstitlals and promotional advertisements outweighs the benefit of I mandatOl)'
requirement for captioning, and thus interstftials and promotional advertisements shoWd be
included In our general exemptions. We seek comment on this tentative conclusion. We

11
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believe, however, that the basic infonnltion provldecl by these types of IIMOURClefM.... 1houId
be displayed in some textual or graphic form in order to provide accessibility to persons with
hearing disabilities.

The concept of "universal design· should tNt
encouraged when producing such ............ or promo ...........

One technical co.....nItlon i. that when cJJps from captioned sho..
are used In the edited promo, the sabotaged line 21 signals ... atln

intact in the final edit muter. This has a ruult of unclear
captioned "bits" on the air.

Gul.lI should be
given to e.u.. that the basic me Is gIveR through the u.. of

graphics or text. for Instance, If it Is I promo fori TV show, the
promo should have at least the name of the show and the dayltime it

airs. Thl. would tNt minimal access for the v"wer.

Since int8ratitia1 and promotIonai IIUIt8riaI varies widely, the
following groups have been created to lndlc:atll which

types of Interstitlallpromotional material should
be exempt and which Is not:

EXEMPT MATERIAL:

-Interstitial that has key tune';n Infonnatlon (day, time, name of show)
- Station ID.
- Bumpers (generally only have background music)
- Promos that are mostty textual In natu..
- Wrap. that do not have on-eamera talent (ENR method not applicable) with short
production turnaround time befo.. airing

NON-EXEMPT MATERIAL:

- Promos that do not have t8xt1gtaphlcs to explain what Is happening (i.e. 1CJ.mlnute
..omenta encouraging peo.... to aubscritNt to cUIe)
- Wraps with on-eaRl4tra talent (u.. ENR method to rwcord captioning from ....prompter)
- Short fonn prodUct used to build fulllhoWl (I... cartoons, music videos)
- Any interatitial that does not have graphicaltext to be accessible
- Featurettes (I.e. "Behind the Scenes" shorts)

so. Political advertising. Political advertising is important progf'8A1A1iRg in that it
provides information about candidates for public offtce, which Is beneficial to personI with
hearing disabilities, as it is for all Americans. Requiring parties to close caption poIIUcaI
advertising, however, could impose an economic burden and, thus, might prevent tome of this
type of advertising, especially poJiticaJ advertiSing for local eIectJons. Accofdngly, shoukt this
programming be included within our general exemptions? If it is not exempt, to what extent
would a reqUirement for closed captioning of political advertisements be inconsistent with the
anti-censorship provisions of Sedion 315 of the Communications Ad?

As mentioned in Item 74 comments, the ·citiZens' right
to know" principle il applicable he.., 10 exemption

should not be granted regard.... of the size of
production budget.

12
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81. FundraJsing IdMtla of noncommercIII~ we tent• .., coRCIud.
that NYe portions of noncommerdal bro8dcasUng ItaIionI' fuAdnIiting 8GIMtiII. e.g., pledge
drives and on-air auctions, should be induded within the ela..of programming exempt from
our dosed captioning requirement. Noncomm8fdal stations use this type of programming in lieu
of commercials to raise money to support their adivities. we .... aware that ftOIlGORVA8t'da
stations generally have fewer resoun::es than commerolaI providers to raiIe IROMY to finance
their operations and the economic bunten of captioning NYe fundIaiIing adivitieI might oulweigh
the benefits of captioning such progranvmng. We seek comment on whether there .. leu
economically burdensome alternatives to cIo&ed captioning for such programming ...would
ensure accessibility. For example, shouJd we require periodic textual graphics Of' eat*aAlnG
during a fundraislng program that would summarize the highlights of the progrBm .. an
altemative to full closed captioning? We seek comment on thJs proposal and soUcit "amative
suggestions.

While It may be an economic IMuden. "universal
design" guidelines mentioned In Item 71 comments could be applied

he.... Other options would be to u...... Iang....i~.. on
camera for the sign language using community and graphlcaUtextual
usa.. for the non-cigning hard of hearing community. The....... also
"orallnt8rp1Wta.... available. but ... not widely used on television, for

hard of hearing people who depend on IIp....dlng.

82. Music programming. There .... numerous types of music included in video
programming and musical programmJng. We believe that some types of musk: should be
captioned, while it would be reasonable to Include other types of music programming in 1M
das.. of exempt programming. With respect to music videos, we note that many of &heIe
programs are already being captioned, and that the lyrics of many songs are readily available for
use by off line captloners. Music videos are not highly perishable, and often have Iignificant
production budgets, sometimes along the lines of a short film. The cost of captioning music
videos can be spread over the many times they are distributed and thus a nIQUir8m8At to caption
them should not be over1y burdensome. Thus, we tentatively conclude that theM~
should be captioned. We seek comment on this proposal. However, we tentatively conciude
that several types of music should be encompassed by the classes of progranvJling we exempt
from captioning requirements. We believe that background music. _ perfonnances where the
music Is primarily Instrumental (e.g., symphony concerts, ballets) should be enc:ompaued by the
dasses of programming we exempt. We seek comment on whether live perfonnanceIlttouId
be Induded withJn our general exemptions. With reaped to b8clkground music, such • theme
songs from television shows and featurefllms, we recognize that the lyr1cs may be impoRaRt to
the enjoyment of the programming and seek comment on whether we should require them to be
captioned. We propose, however, to require that any rebroadcast of a live musical performance
(that is not primarily Instrumental) be captioned as it would be a prerecorded program. we seek
comment on these tentative conclusions.

Any musical programlvlcleo that has wordsllyrlcs
should be captioned, whetber live or p......corded. TheN aN certain hard of

hearing people that have some level of hearing so the captlona ....
"supplemental" to help them distinguish the wordlllyrics.y aN

hearing. To duerlbe this, hearing people .... able to "filter" the
sounds that come Into their ..rs. For hard of ....rlng people and some Deaf people,

that "filter" Is ab.nt and unsorted sound bombards the ..... The eyes
become the "filter" to sort out the sounds that come Into the ..... So
watching the captioned words and lyrics helps filter out the music. If

the....... no words or lyrics to caption, then that qualifies for
exemption. Pertaining to captioning of theme songs of TV shows, they

13
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should be captioned as this Is a pM"AmerIcan cuItuN that Deaf
people do not expertence fully today.

83. Weather programming. We PIQPOS8 not to Indude weather PRJGIWIIfRinI in our
genera' exemption. Although there is often graphic infonnaUon induded in this programming. we
believe that a significant amount of Information is conveyed in the audio portion whidt ill not
captured by the graphics accompanying the report. Also, we note that satellite picbAs, wNch
are an integral part of most weather programs, are difftcuIt to compnthend without the
meteorologist's ora' explanation. Given that weather condition8 C8A _ oft«I do c:IhdIy affect
health and safety concerns, we tentatively conciude that It would be inappropriate to Include
weather programming In our genera( exem~lons from our captioning requirements. In addWon,
to the extent that weather reports are part of local news progrwnmlng, we do not believe that the
captioning Is economically burdensome. Weather reports can be scripted and included In the
teleprompter text that is converted to captioning at virtually no cost using the ENR method of
captioning that is common at many Ioca' stations. We INk comment on thiI tentatiw
conclusion. We also seek comment as to the feasibility of captioning weather programming, and
whether the cost of such captioning would outweigh its utility.

The ENR method of captioning the weather may not alway. be
practical a. emergency weather warnings often come at the Jut minute

with no time allowance for loading scripe. into the ENR system. Uw
stenocaptioners would have to be available to flU In this need.

84. Sports programming. We do not believe that all spofts programming Mould tNt
encompassed by our general exemptions. There is no evidence that.the captioning of spoM
programming, In genera', Is economically burdensome. W. note that a signlic8nt amount of
nationally distributed sports programming has been captioned voluAtarUy as ha__ .....,
sports programming. We aJso do not believe that au Iocaf sports programming Mould be exempt
from captioning because, to some extent, this type of programming may involve major league
sports teams, large produdlon budgets, and may achieve large audiences cornpar8b1e to that of
some national services. There may be, however, types of sports progntn'IIlUng tor which I
dosed captioning requirement would be burdensome, such IS locally produced college or high
schoo' sports. Should those types of sports programming for which dosed capUomng would be
economically burdensome fall under our general exemptions? In addition, we seek comment on
whether there are alternatives to a cfosecI captioning requirement for this type of programming,
e.g, presentation of the basic information in textual or graphical tann, that would be less
burdensome than a closed captioning requirement.

The 10% standard would be applicable to locally
produced college or high .chool sports. Since many of these

productions .... shot with home video equipment~d raw footage is
aired on cable public access channels, producers of this type of

programming may not hive access to character generators or graphics
systems to be able to edit in pertinent data for minimal acce...

Exemptions are most likely in the.. ca....

85. While the statute provides that we also may exempt classes of video providels, we believe
that a blanket exemption even for very small provld81S Is unneccessary, beca41S8 the vanous
providers distribute the same types of programming to consumers, and ... dass•• of provjdeIs
appear to have the technical capability to deliver closed captioning to viewers Intad. we request
comment on whether this conclusion is sound.

The 10% standard would be used for exemptions in
these classes of video providers.

14
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E. Exemptions BaMd on existing Contracts

88. However, we recognize that It is possible that contracts may contain more
general language, not explicitly mentioning cIo&ed captioning, that might nonetheIeu be
Inconsistent with captioning. We seek comment on the types of pnwislonl that might be
contained In programming contracts that would be inconsistent with a captioning requirement.
We seek such comment in order to detennine whether we need to identify types of aoatnKlt
provisions that may be eligible for exemption under section 713(d)(2) In addition to thGIe that
specifically prohibit cIo&ed captioning. We note that a broad interpretation of this provision,
which might exempt aU existing contracts other than thole that speciflcaUy provide for
captioning, may be contrary to Congress' Intent to increase the availability of captioning. Under
this latter Interpretation. a large volume of programming covered by long term COAtrad8, but not
yet produced, would never be captioned.

Ge......Iy, cOAtnlCt8 do not have tbi8 type of
restriction except poulbly some that bar "alteration" of the product.

However, there are certain producers of sign language
prooramming that specifically prohibit the .... of captioning

simultaneously with sign language for the purpose of sign lang....
instruction. Generally, sign language II better taught with no sound
or captioning cues to the sign lang.... leamer.. it Inc their

chances of learning the language. This Is one possible c of
programming that may be an example for this particular clause.
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F. exemptions Bued on the Undue Burden 8taIKtn

81. The Undue Burden Standan:.llFadorI. We request that 00RHMI1leIS 8ddreu the
fectors the Commission should COAIider when deciding whether particular petitions for
exemptions based on undue burden should be granted. As IIready noted, the specific s&and8fd
for an exemption is whether the capUoning would Involve -significant difficulty or expense- and
Congress identified four factors that are to be considered In 8CIdreSSIng this question. Bealuse
the statute states that the factors to be considered -Include- the four listed factors, the statute
seems to invite the Commission to consider other relevant factors besides those specifically
listed In Section 713(e). Thus, we ask commenters to identify additional factors that might
demonstrate that a closed captioning requirement Imposes an undue burden on a video
programmer or provider and should be exempt from a captioning requirement. Comment...
supporting wider discretion for parties seeking an exemption should offer guidelines to assist
parties seeking relief and the Commission in its decision making process. (FOOTNOTE 172: we
note that, although the House version of this provision contained only the four factors
enumerated In Section 713(e), the House Report suggests considetatIon of the following: (1) the
nature and cost of providing closed captions; (2) the impact on the operatlons of the program
provider, distributor, or owner; (3) the financial relOurcee of the program provider, c:JiItribulor, or
owner and the flnanclallmpad on the program; (4) the cost Of the captioning, considering the
relative size of the market served or the audience share; (5) the cost of the captioning,
considering whether the program Is locally or regionally produced and distributed; (8) the n0n
profit status of the provider; and (7) the existence of alternative means of providing access to the
hearing disabled, such as signing. We seek comment on this language. House Report at 115;
Conference Report at 183 (citing discussion of House proposaO.}

Item 81, Footnote 172: Factor N (cost of captioning,
considering the relative size of the marleet served or the audience

share) has no bearing on the production budget. only ,.venue that
makH the production pouible. Factor II (coat of captioning,

considering whether the program Is locally or regionally produced and
distributed) also has no bearing on the prod,uction budget except for

the amount of revenue ......rated to make it pouible. For instance, the,.
may be networks that only have very limited distribution but have

enough revenue to survive well. Factor"
(non-profit status of the provider) could also be expanded to include
entities with shaky financial states such u entltlU under Chapter 11

bankruptcies or those being monitored by government trusteu. Factor
'7 (existence of alternative means of providing ac:ceu to the hearing
disabled, such u signing) Is limited to only the sign language using
community and inaccessible to non..igning hard of hearing people.

Another category could be programming that wu produced using fixed
amounts of grant monies with no additional funds for captioning

charges available, let alone being able to afford
the cost of additional dubs.

95. To the extent objective criteria can be developed, we believe that would
facilitate action on exemption requests. Thus, we invite commenters to suggest what objective
criteria might be applicable. Commenters should address whether or not we should require
parties to provide specific facts or meet objective tests to prove an undue burden or whether
petitioners should have wider discretion In demonstrating that, under their specific
circumstances, the closed captioning requirements would constitute an undue burden.
Commenters supporting objective tests should provide specifIC examples of the kinds of
financial, demographic or other data they believe we should consider when making these
detennlnations. Commenters also should provide specific parameters for evaluating these data.
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COrnmenters supporting wider dlscntton for parties seeking an uampIioft IMwId o«er guide"e.
to ISSist both parties seeking relief and the CommIuioR in Its dIcIIion fNIking~. we ...
seek comment on what speclftc InfonnatJon petitionerS should provide in 0Rter to demonIII8le
the factors needed to prove an undue bulden.

Criteria to conaider .... the foUowlng:

1) captioning charges exceed 10% of the production budget
2) Provide copy of budget aheet that ia notarized
3) Provide along with budget sheet copies of vendor invoicea

If the.. items .... not provided,
then petitioner needs to provide evidlftCI of financial inltablllty

(I.e. non-proftt statua, bankruptcy status, annual revenue~
IRS filing, etc.). The documents would need to be notarized to prevent

falamed recorda from being used. Factor '2 (impact Oft the operation) and
Factor 14 (type of operatlona) could conalder th08l entities who

"Inheritlcr or "acquired" amounts of programming for distribution
purposea without aubstantial cash outlay. For Instance, proglWRllllng
that la part of an estate would be granted to family membe.... Family

members, who may have no money up front, may In tum ....... the proQl'IIIDmlng
for distribution In order to generate revenue. They may not be able to have

the financial resources to caption the programs. ThIS la also true for
distributors of public domain programming who usually acquiIW this

product with little cash outlay.

NOTE: "Production Budget" definition alao Includes cateoo......of
acquired programmingilicensed programming. Thl1O% standard would be

applicable to the licena. f..(a) paid.

96. As noted, NAD urges that we adopt rules patterned after the ADA" undue
bulden standard. However, we do not believe that the ADA process is directly transf8t8ble. In
this regard, we note that there are significant differences between the ADA undue buId8n
standard and the four factors adopted by Congress in section 713. Howev., we ... comment
on what, If any, portion of the ADA process may provide useful Insight In the con&ext of the
captioning exemption. {FOOTNOTES: In contrast with the ADA undue buAteA 1tandaRi, the
legislative history here explicitly states that, when considering exemptions, "the CommIuioR
should focus on the Individual outlet and not the financial conditions of that ouUet's corpora&e
parent, nor the resources of other business units within the parent's corpora&e 1tnIcIunt.- House
Report at 114-115. This is In contrast to the Department of Justice's regu'ations implementing
the ADA which state that among the factors to be considered is: "the overall flnaAdaI resources
of any parent corporation or entlty.- 28 C.F.R.IB38.104. The potential economic effect on the
availability of locaJ and niche programming also adds weight to the arvument agaInSt direct
application of the ADA interpretation of undue burden in the context of closed captioning. It
appears likely that a local television station, for example, might elect to C8UI pIOviding • locally
produced public affairs program, Instead electing to provide a natJonaIly distributed program wfth
captioning If the additional cost of captioning made the local program financlaIy~.
This might well be true regardless of whether the television station was Independently CMfIId or
has some connection to other resources. We acknowledge, In thJs regard, that seaJon 713'5
definition of ·undue burden· was discussed In the legislative process as being patterned Ifter use
of this term In the ADA. ·Undue burden· In the ADA, in tum, was patterned ..... the lefm -undue
hardship,- as that tenn has been used in the Implementation of the RehabUitation Act since 1973.
S. Rep. No. 118, 101st Cong, 1st sass. at 83 &35-38. Sse, e.g., 140 Congo ReconS H 5218
(letter of June 8, 1994 to Congressman Markey).}
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Under till ADA, "public accOllllllOdatlonl" must be
accusible and federally..fundecl PIAa IRU8t be captioned. Witb til....
mind, "public .ad governmental progIWWRIng" should not qualify ..

exempt programming and would not be IUbject to undue burden standardl
as this generally applies to the private sector. This is basically for the

"citizens' right to know" principle.

97. Finally, we seek comment on the possibility of allowing undue buRien
exemptions subject to concIiUons In some Instances. ThIs would allow us to require an
alternative means of serving persons with hearing dIsabiIWes while waiving our closed captioning
requirements. For Instance, a smaO local station might seek an exemption ffom cIoMd
captioning Its local news. In some situations, we might find it appropriate to grant an exempUon
subject to a condition that the station provide, for example, greater use of textual graphics. SUCh
conditional exemptions would allow us to encourage altemative (though admItedly ...
desirable) means of providing service to persons with hearing disabilities In situations where no
service would otherwise be available.

Alternative means luch al sign language Interpreters
could be uHcl although It Mrvn only the sign language UI8I'8 of till
community. "Universal cIeaIgn" techniques could be developed and

applied .. an alternative to c:aptIoning. For Instance, a DVE..queezed
box with the video signal of the teleprompter copy could be Inserted

on the scnten with the news anchor. CO crawls, typlc:aUy used for
emergency weather wamings, could allo be used for- condensations of

the program'l script. The.. methods are not entirely
effectlv. and not attractiv. to the vl.wers, though.

When alternative means are being uHcI in lieu of c:aptioning, a sample
demonltrative tape would be submitted to the FCC when requesting the
exemption. The FCC would then datennine whether or not the aJtematJ.

m.thod il adequate to meet the minimal aCC8Ulbillty needs of the
viewers wh.n granting or rejecting an exemption.

101. We also solicit comment on which parties should be permitted to seek an
exemption from our closed captioning requirements. SpeciftcaHy, should we limit the process to
video service providers or owners or should we also permit program producers and syndicakH8
to seek an exemption? Allowing producers or syndicators to petition for an exempUon could be
more efficient since the resunJng exemption could allow the programming in question to be more
widely distributed. Accordingly, commenters should address the advantages and disadvantages
of allowing different parties access to the exemption process.

Primarily, the program producers and Iyndlcators
are responsible for captioning their own product before submitting

them to programmers for airing. The programmers (video
service providers)

will be instrumental in accepting captioned programmmg and
rejecting uncaptJoned programming In order to be in compuanc:e.

Therefore, the program produc.....re. ultimately responsible InitiaUy
and have control of their own production budgets. The 10% standard

would be applicable to their budget and therefore the. entitlel would
...k exemptions if qualified. If only the

programmer (video service provider) were
to 188k exemption., they may not have any control over the relpective
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produc.... production bucltet 8Ad would be harder to juatIty .. "'y
aN Just the '1acllitlltor". The producer could have a production
budget of $100,000, did not caption It, 8Ad wa acqulr8d by a

programmer (video urvIce provldet)
that baa an annual rwe... baH of ....

than $11 mUlion, the programmer (video ..rvlce provider) may qualify
for the exemption wheIua ... producers themselves would not qualify

for the exemption ......y could have affordecl the captioning In the fInt place.
This wouJd become a leplloophole If the exemptions were limited to

just the programmers (video ..rvice providers).

Video .ignal facilitators (i.e. cable operators) would not be part of....
compliance/exemption proce.......ponslbility Is held by the

progfllll producers and the programmers that carry
their programs. Programmers would en.ure their

.ignalla captioned prior to retransmission by
a video signal facilitator.

102. Finally we seek comment on whether exemptiona granted under 8edIon
713(d}(3) should be for 8 limited period of time only. This would allow the COmmission to
periodically reevaluate a particular waiver to detennine If it is stiU warranted.

exemptions should be up to a period 01 one year'
only. The party being exempled may change their financial status ..
they grow or decline dependent upon their marMt conditions. The..

entities would have to re-ftle If the conditions of the Initial
exemption have changed or remained the ..... The dlsadvantage to tbia

concept i. the amount of administrative paperwork and the need for
recordkeeplnglfollow-up.
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G. Standards for Accuracy and Quality

111. With respect to the non-technic8I upecU of qualityand~,however, it 18
our tentative view thafw. Should not attempt to impale stand8ldl III the It8It of our phase-in of
closed captioning regulation. The non-technk:al aspeds of the qA.I8Uty of captioning include such
matters as accuracy of transcription, punctuation, placement, identification of nonverbal sounds,
pop-on or roll-up style, verbatim or edited for reading speed, and type font. we seek comment
as to whether accuracy of spelling in captions should be considered a non-t8chnical issue, or
whether our captioning rules should include requirements for speIUng accuracy. In thia context,
we note that spelling accuracy is included in the minimum standards for TRS. We know that the
quality of captioning is a matter of considerable importance to those viewing captions. We
recognize that captions must provide infonnatlon substantiaUy equivalent to that of the audio
portion of a video program In order to be useful and ensure accessibility to IndNiduail with
hearing disabilities. Captions also should not Interfere with the viewabiUty of the video pofiiOn of
the program. However. we believe that there are good reasone to defer action on this luue in
on:ter to provide time for the captioning community to adjust and adapt to the new environment
created by our rules. If. after a period of experience. it becomes apparent that quality levels are
unsatisfactory. we can revisit this Issue.

For captioning, spelling is a non-tec:hnical inue
al It II dependent upon the caption Writef'"1 educational background
and expet1ence and Is .ubject to human dlac:r8tIon and/or error. For

comparison, newspapers are not AIIulMed by an authoritative
organization for speUing. M far .. the TRS ,..ulldlon Is conc:emed,

that Is strle:tly an Interpreting Issue .. It I. Important that the message Is
conveyed accurately·between two private parties while captioning is·a

pas.lve television presentation Issue where Interae:tlon between
two private partie. I. not needed.

A spelling regulation would be hard on live .....-tlme captioning .. It
il more of an equipment limitation (phonetic transcription) than It Is

for the operator.

The FCC should consider "adequate" spelling in its regulation••

The FCC could encourage the private aee:tor to pUblish captioning atyla
manual. In the same fashion .. the Chicago Manual of Style for
print wrlten to achieve higher captioning quality In the industry.

Quality of captioning can be equated to the quality of a prog...••
production/content value., which is not regulated. The only

regulations in this respect for television programming
.... those of the EIA and SMPTE in technical standards. Thereto .
only technical captioning quality .hould be regulated In ibis sen .

Non-technlc:al captioning quality can be maintained through competition
amongst captlonen and perhaps through the establlahment of a noniH'Ofit

captioning quality watchdog organization which would fo.... the goal
of high non-technlc:al captioning quality standard••

119. We seek comment on these tentative conclusions not to adopt spedIIc
standards at this time. We ask that parties who disagree with this approach provide specific
standards or guidelines that could be implemented, monitored. and enforced .. we phase in our
dosed captioning requirements. Commenters are asked to consider the costs of~
of any standards they proposed. the effed on the quantity of captioning that can be produced

20



KALEIDOSCOPE TELJ:VISION COMMENTS

under the proposed standards, and the availability of captloners with the requRd IldllleYeIs to
fulfill such requirements.

See Item 111 comments

120. We also do not propose to establish minimum aedentIaIs for thole employed to
provide closed captioning for video programming. we believe imposition of such • lIandam
would unnecessaf1ly delay Implementation of any closed capUonlng requinImentI, wIhout any
evidence that only those passing a specific test are the best qualified to provide ttIiIl8IVk:e.
Moreover, we expect that the quality of doled captioning wiD improve .. the amount of
captioning Increases and that the marketplace will establish standards for those employed to
prepare captions. We seek comment on this tentative concIuskHl. commenters who dIag....
with this assessment are asked to provide specific evJdence for the need for IUdlItandaRis and
to provide precise standards for caption providers that the Commission coukIimplement and
enforce.

FCC should not nag...... the captlonwrtte...
themselves through certifications. ThIs can be done by the privabt

sector such as the watchdog organization poulbility mentioned in the ......
111 comments. A certification regulation would only Nduce the number

of available captfonera, which is alrudy small to bagin with...
• specially the ntdlme captione....

121. We further conclude that It Is not appropriIte or necesSlry to ntSUid the
captioning methodology used to achieve the goal of maximizing available captioning_long 
the criteria for captioning proposed above are met. We seek comment on this concIuskHl. we
are concemed that any restrictions on the method of captioning would prevent C8ItaiR types of
programming from being captioned. For example, we note the drawbIcka of the ENR me&hod,
especIaUy when not all aural portions of a program are scripted. WhUe we would ,..,. that
program providers use other methods that permit mont complete captioning, we aN .,.,. that
this method has an advantage over other methods In that once an initial inv8ltmel'lt .. made In
equipment and software, It is relatively cost free. Using thlslll8thod of captioning. materiII that
might otherwise not be captioned could be captioned. In thealtemative, every broadcast station
with locai programming and cable system with local origination prognunming would need to
employ staff captloners, which could be prohibitively expensive and result in the lou of
programming. Thus, we believe that, at least for the short tenn. we should not pntVeAl program
providers from using this or any other method. We seek comment .. to whether we should
revisit this issue during the Implementation period established by our rules. COI'nm8n&8rs
supporting regulation of the methods used for closed captioning should provide information
regarding the rationale for limiting the pennlssibJe captioning methodology. In addWon,
comments should set forth specific proposals for such requirements.

It's very important to leave all clauses In the broad sense
of "captioning" 10 methodology is not limited to only closed

captioning to allow other fonns of captioning to be uHd (e.g. open
captioning, subtitling, etc.)

IV. ENFORCEMENT AND COMPLIANCE REVIEW MECHANISMS

122. We tentatively conclude that any closed captioning requirements we ultimately
adopt will best be enforced through the existing types of complaint processes. W. propoae to
permit private parties and government agencies to file complaints with the CommIuion
regarding the implementation of our transition requirements for closed captioning. w. also
propose to require the complaining party to notify the video programming provider of the
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complaint. We propose to requk8 that aU complaints be accompanied by the ball av......
documentation, such as viewing logs or video tapes. If we determine that the complaint appears
valid, we would notify the video programming provider of this determination. The video
programming provider would then be permltted to f1I8POI1d to the complaint. we seek comment
on this proposal. Comment81S should address the potential effectiveness of the proposed
process. We also encourage comment81S to suggest modifications to this~ which may
Improve Its effectiveness and efficiency. Finally, commente.. should address what eIemen&S we
should require for a valid complaint. For Instance, in the case of subscriber complaints, should
we require more than one complaint. We note that the legislative history provides that the
remedies under Sections 207 and 208 of the CommunicationS Ad are av8UabIe to enforce
compliance with Section 713. We seek comment on the applicability of these provisions.

Clarification on penalty Is needed for program
producers and programmetllvldeo sarvice providers:

Which entity would be subject to •
steeper penalty If both W8~ in non-eompllance? Ally fInea lUultinQ

from an FCC ruling on complaints would initially be iuuecI to the
programmerlvldeo aervlca provider.

The prognunmer, In tum, would pus lIong the fines
to the program producer. Alternatively, the FCC would fine both entities
simultaneously with • heavier penalty on the program producer I1Ither

than the programrnerlvideo service provider.

Valid subscriber complaints should involve more than one complainer
as it could be simply a bad TV connection or a faulty caption decoder that caused

the loss of captions for one person. Ifthe~ Is mo~ than one COInplaint,
then the problem would be obviously the transmission source.

123. We are also concerned with maximizing administnltive effIdency and
minimizing complaints that are better resolved by the video program provider or thrOugh intormaf
processes. Accordingly, we seek comment on a proposal to require complainants to first notify
the video programming provider before filing with the Commission and allowing the video
programming provider a period of time to resolve the complaint at the local level. lJnder this
proposal, a party would be permitted to file with the Commission only after the video provider
fails to respond to the complaint or does not satisfactorily resolve the problem. We believe that
this proposal may serve to minimize the administrative burden on all parties Involved in the
process, including the Commission. We seek comment on this alternative as well • any others
that might minimize the administrative burden and potential delays In resolution of valid
complaints.

In order for one to be able to complain, one would need to know the
following factors:

• Which programs fall under the .-.qu....d minimum percentage of
compliance (nlQUir8S ......rch on part of complainer).

• Of the programs Identified under the minimum percentage, which ones aN

"supposed" to be captioned but was not transmitted properly during
airing. (Videotaped air check tapes would be neecIecI to Identify a
transmiulon error if the program master Itself has good captions)

• Verification of the accuracy of program listings that identify
wblch programs .~ captioned.

• Verification that caption decodernv connection is operating
without fault.
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Once the above VMiUIea have been ldenllillCl, the .......................
provider wouldbe~o~by the YIdeo ...... fKIIItator willa the apeGIftc compIaInI

and 30-80 days woulcl be allowed for a rnpoML If 10 days hal pauecI wttbout
response nor l'8Iolutlon, the complaint would be forwarc:lad to the

Commlslion for review.

124. We further seek comment on alternative methods er infofmation needed to
verify compliance. We could require that each entity responsible for compliance with our ClkNI8d
captioning rules retain in a public fUe, or have available on request, AICOIds suflIcI8nt to verify
compliance. For example. we couJd require video programming pnwIdens to demoMtr8t8 their
compUance by placing Infonnatlon regaRfing the amount of closed~ programming they
distribute In a public file. Commenters should address the possible effectiveness of this type of
procedure. We seek comment on this mechanism and how it mjght be implemented.

certification of Compliance would be placed In
files in the same fashion as the Children's ProgrwnriIing Compliance

certification process. One point to make Is verlftcation of the
accuracy of program listings if such listings .... used .. ntfentnce In
identifying which programs .... captioned. Often there .... program
Iiltings that Inaccurately identify uncaptloned programs .. being

captioned and vice versa.

v. ADMINISTRATIVE MATTERS

151. In addition to seeking comment on • complaint procell, the CommissiOn
Invites comments regan:ting alternative enforcement procedures including a requirement that
video programming providers their compliance with by placing infonnation regaIdIng the amount
of closed captioning they dlstrtbute In a public file. The Commission invites comment.... to
address the possible eftedlveness of this alternative enforcement med1aniims and how It might
be implemented.

Refer to Item 1M comments.

152. Federal Rules Which Overtap, Duplicate or Conftlct WIth the CommissiOn's
Proposal: None.

The... Is a poulble overlap In the pending ....uthorlzatlon of the
Individuals With DIsabilities Education Act (IDEA) by Cong....... it pertains to

captioning of educational programming. Foresight by the Commi..ion Is needed here.

153. Any Signiflcant Alternatives Minimizing the Impeet On Small EnUtiea 8Dd
Consistent With the Stated Objectives: The statuloly language pn)vldes for~ from
any closed captioning requirements the Commission may adopt, when impoIIng those
requirements would create an economic bu.n. Consistent with this directive, the NotIce seeks
comment on several mechanisms which would allow smaU entities to be exempt in whole or in
part from the closed captioning requirements. These measures are intended, in part, to
minimize the regUlatory Impact on small entitles.

No small entities may be exempt .. a whole.
The 10% standard would be applied for detennlning exemption.

154. Section 713(d)(1) provides that the Commission may exempt eI... of video
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programming or video providers where closed captioning would be economically buRIMIome.
Pursuant to this provision, the CommissiOn proposes to ...bUsh • general cI••siIcI&ion or I
number of classiflc8tions of programming for which captioning would be 8CGAGRlicaIly
burdensome. Thus. the Commission seeks comment on whether I definWon of economic
burden should be based on relative size, degree of distribution, audience ratings or share,
relative programming budgets or revenue base, lack of repeat value, or a combination of faclOfS.

Economic burden ahould only be for rtlltIyt
proglllmming budgets. The other factors have no bearing on the 1ft

standard.

155. Section 713(d)(3) pennits video programming providers or program owners to
petition the Commission for an exemption where our video captJoni1g~~

c:onstItute an undue burden. SectIon 713(d)(3) further provides IP8Ciflc flldora to be conaidered
when resolving such petitions. Accordingly, the Commission seeU comment on how to apply
these factors and whether there are any factors which should be conaidered when determlnIng If
a requirement for closed captioning results in an undue burden for an individual video
programming provider or program owner.

The 10% standlrd i. to be the general Nle of thumb.

B. Initial Paperwork Reduction Act of 1115 Analysis

156. This Notice of Proposed Rulemaklng (Notice) may contalrl .... propoIId or
modified Infonnation collections. As part of its continuing effort to reduce papeIWOIk buIdenI,
we Invite the general pubUc to take this opportunity to comment on the Information coIIedionI
contained In this Notice, as required by the Paperwotk Reduction Ad of 1995, Pub. L No.
104-13. Public and agency comments are due at the same time IS other comments OR the
Notice. Comments should address: (8) whether the proposed coItectIoA of informIUon ..
necessary for the proper performance of the functions of the CommissIOn, including whether the
Information shall have practical utility; (b) ways to enhance the quality. utility. and clarity of the
information collected; and (c) ways to minimize the burden of the coUectkm of informIUon on the
respondents, Including the use of automated colleCUon techniques or other forms of information
technology.

u. certifications of compliance to be provided by tile program proclucals and/or
programmel'llvideo .Nice providers to the video signal facilitators and/or the FCC
for their records. If further Infonnatlon Is req....sted by the FCC or the vlclM signal

facilitator, the programmerlvlcleo service provider or program producer
wKl be contacted for additional back-up data.

This way, the FCC has "s. paperwork to
maintain at the federal level.
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